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DECI SI ON ON APPEAL

This is an appeal fromthe decision of the exam ner
finally rejecting clainms 1-3, which constitute all of the clains
of record in the application.

The appellants’ invention is directed to an inprovenent
in vehicle latch assenblies. The subject matter before us on
appeal is illustrated by reference to claim11, which reads as
fol |l ows:

1. In a vehicle latch assenbly of the type in which
a nol ded plastic operating lever is shifted by an operating
rod having a circunferential groove thereon, the inprovenent
conpri si ng:

sai d operating |l ever having a bushing portion
integrally nolded in one piece continuous nol ded together
construction wth the nol ded plastic | ever and having a bore for
receiving the rod, retaining fingers nolded integral with the
bushi ng portion and projecting into the bore to grip the
circunferential groove of the rod, a frangi ble web nol ded
integral in connection between the bushing portion and the |ever
so that the lever pre- determnately fractures at the frangible

web in the event of excessive force application to the |ever upon
attenpted di sassenbly of the rod fromthe bushing.

THE REFERENCES
The references relied upon by the exam ner to support

the final rejection are:
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Ml ur e 4,299, 417 Nov. 10, 1981
Nix et al. (Nix) 4,750, 878 June 14, 1988

THE REJECTI ON
Clains 1-3 stand rejected under 35 U S.C. §8 103 as
bei ng unpatentable over Nix in view of MO ure.
The rejection is explained in the Exam ner's Answer.
The opposing viewpoints of the appellants are set forth

in the Brief and the Reply Brief.

OPI NI ON

In rejecting clains under 35 U.S.C. 8103, the exam ner
bears the initial burden of presenting a prim facie case of
obvi ousness (see In re Rijckaert, 9 F.3d 1531, 1532, 28 USPQd
1955, 1956 (Fed. Cir. 1993); In re QCetiker, 977 F.2d 1443, 1446,
24 USPQ2d 1443, 1445 (Fed. Cir. 1992)), which is established when
the teachings of the prior art itself would appear to have
suggested the clainmed subject matter to one of ordinary skill in
the art (see Inre Bell, 991 F.2d 781, 783, 26 USPQ2d 1529, 1531

(Fed. Gr. 1993)).
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Al'l three of the clains before us include a nol ded
pl astic operating | ever having a bushing portion “integrally
nol ded i n one piece continuous nol ded together construction with

the nol ded plastic | ever and having a bore for receiving the rod,

retaining fingers nolded integral with the bushing portion” and
“a frangi ble web nol ded integral in connection between the
bushing portion and the lever.” 1In other words, the basic
construction set forth in the clains requires that the operating
| ever, the bushing portion, the rod retaining fingers and the
frangi bl e web be nol ded together into an integral one piece
conti nuous structure.

In Nix, a retainer bushing 10 is installed into a bore
in pushrod 35 by “pressing” (colum 6, line 18). There is
not hi ng to suggest that these conponents are otherw se attached
together, much less that they are integrally nolded in a
continuous structure, as is required by the appellants’ clains.
In fact, in the preferred enbodi ment, N x indicates that they are
of different materials (note the cross-hatching in the draw ngs

and see columm 3, lines 40-45). The exam ner recogni zes this,
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and sets forth two alternative theories. The first is that the
term*“integral” is “sufficiently broad to enbrace constructions
united by such neans as fastening and wel di ng” (Answer, page 5).
This fails at the outset, however, for it is clear that in N x

“such neans as fastening and wel di ng” have not been di scl osed or

taught. The second theory is stated as foll ows:

Once the | ever and bushing are connected they

performthe exact same function as

applicant’s [sic] claimed invention and

therefore, creating an integral, one piece

| ever and bushing is an obvious nodification.
Essentially, it is the examner’s position here that one of
ordinary skill in the art would have found it prima facie obvious
to so nodify the Nix device. |In the absence of evidence or
conpel l'ing argunment in support thereof, however, we are not

persuaded that this would have been the case.?

2 The nere fact that the prior art structure could be
nodi fi ed does not nmake such a nodification obvious unless the
prior art suggests the desirability of doing so. See In re
CGordon, 733 F.2d 900, 902, 221 USPQ 1125, 1127 (Fed. Cir. 1984).
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Thus, we agree with the appellants that NN x fails to
di scl ose or teach the required “continuous nol ded together
construction” required by the clains.

Wth regard to the claimrequirenent that there be “a
frangi bl e web nol ded integral in connection between the bushing
portion and the |lever,” the exam ner again sets forth alternative
t heories, which energe fromthe foll ow ng statenent:

Assum ng arguendo that it would be

unreasonable in Nix '878 to conclude broadly

that there is a frangible web portion at a

reduced section . . . . [i]t would have been

obvious . . . to Mudify Nix '878 in view of

McClure "417 in order to sever a part of the

bushing in order to indicate unauthorized

tanpering” (Answer, page 4).

This recitation, considered with the other comments of the

exam ner on this subject, would seemto indicate first that the
exam ner believes feet 22 of the N x bushing, which engage the
groove in the installed control rod, are frangible portions, and
second, that in any event to do so woul d have been obvious in
view of McClure. The first theory is not supported by the N x

di sclosure in that N x does not explicitly establish that the
feet are frangible, and that the reference di scloses renoving the

rod and the bushing together, if need be (colum 7, lines 35-41),

wi th no thought given to fracturing any of the conponents. Wth
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regard to the second theory, MC ure discloses a tanper-

i ndi cating seal having a necked portion which fractures if an
attenpt is nmade to renove the seal. W fail to perceive any
teachi ng, suggestion or incentive in either Nix or McCl ure which
woul d have |l ed one of ordinary skill in the art to provide the
feet in the NNx device with a frangible portion. To do so would
be unnecessary in view of the fact that Ni x al ready provides for
the rod and the bushing to be renoved together in another manner.
It therefore is our conclusion that the conbined teachings of N X

and McClure fail to establish a prim facie case of obvi ousness

with regard to the subject matter of the three clains. This
bei ng the case, the rejection cannot be sustai ned.
The decision of the exam ner is reversed.

REVERSED

NEAL E. ABRAMS
Adm ni strative Patent Judge

BOARD OF PATENT
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CHARLES E. FRANKFORT
Adm ni strative Patent Judge

JEFFREY V. NASE
Adm ni strative Patent Judge
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